COMMONWEALTH OF MASSACHUSETTS 

v 

SUFFOLK, ss. SUPREME JUDICIAL COURT 

FOR SUFFOLK COUNTY 
NO: SJ-2017-0347 & SJ-2018-M012 

COMMITTEE FOR PUBLIC COUNSEL SERVICES & otliers 

vs. 

ATTORNEY GENERAL & otliers 

MOTION TO RECONSIDER NOTICE LETTER LANGUAGE 
Tlie Petitioners move for reconsideration of an apparent decision to omit, from die notice 
letter diat will be mailed to diousands of Farak defendants, an agreed-upon sentence informing 
defendants diat exculpatory evidence was improperly widilield from diem. 

Background 

On March 7, 2018, diis Court appointed retired Appeals Court Justice Judd Carliartas 

Special Master. As part of a “Working Group,” die parties and die Special Master have 

collaborated to draft a letter to Farak defendants whose relevant drug charges have been 

dismissed. After many mondis of discussions, die Petitioners, die Attorney General’s Office, and 

die Special Master agreed on language informing defendants of die imdisputed misconduct of two 

former attorneys in die Attorney General’s Office. On October 25, 2018, after the Working 

Group had shared a draft notice letter widi die Single Justice (Exliibit 1 hereto), die clerk emailed 

die Working Group a revised notice letter (Exliibit 2 hereto). The revised letter omitted die 

language about die former AGO attorneys, wliich had read as follows: 

One reason diat you might not have heard about Ms. Farak’s role in your case is 
diat, according to findings by a Massachusetts judge, two former assistant attorneys 
general improperly failed to turn over evidence diat could have helped you in 
court. 



On October 26, 2018, Special Master Carhart sent an email to the clerk and the Working 
Group expressing support for tlie notice letter as agreed-upon by tlie Petitioners and die AGO: 

I am in receipt of die proposed letter. I know diat die parties have all worked hard 

to come up widi a draft I am in favor of die draft circulated at yesterday's meeting. 

Tlie decision, of course, is up to Justice Gaziano. 

Tlie Petitioners, too, recognize that die decision about die notice letter belongs to the 
Single Justice. But we believe diis issue is important We dierefore object to die language in die 
notice letter tiiat was circulated, to die extent diat it excludes die sentence about die widiliolding of 
evidence, and ask diat die decision to exclude diat sentence be reconsidered. 

r 

Discussion 

Tlie Petitioners share die Special Master’s preference for die notice letter agreed upon by 
die parties, including its sentence about die widiliolding of exculpatory evidence. As we have 
emphasized diroughout diis process, we believe it is essential to inform diis scandal’s victims that 
evidence was improperly widilield from diem. After all of diese years, people deserve to learn 
what happened. But if die notice letter does not tell them about die prosecutorial misconduct, 
diey miglit never know. It is crucially important diat die victims of die AGO’s misconduct are 
notified of diat misconduct 

First, as a matter of fundamental fairness, one goal of die notice letter must be to tell 
tiiousands of defendants — many for die first time — about die government misconduct diat was 
committed against diem. In die drug lab litigation, die full Court has repeatedly recognized “a 
prosecutor’s duty to learn of and disclose to a defendant any exculpatory evidence diat is held by 
agents of die prosecution team.” Commonwealth v. Cotto, 471 Mass. 97,112 (2015) (cleaned up); 
see also Commonwealth v. Ware, 471 Mass, at 85, 95-96; Bridgeman v. Dist. Attorney for the 
Suffolk Dist, 471 Mass. 465, 481 (2015). Consistent witii diat obbgation, die Bridgeman notice 
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letter expressly told defendants not only about die judicial remedy diey had received as a result of 
misconduct, but also about die misconduct itself.' Cliief Justice Gants’s video message to 
defendants contained die same information.' 

Second, die need to inform defendants of government misconduct does not disappear 
when diat misconduct was committed by a government lawyer as opposed to a government 
chemist Thousands of defendants were kept in die dark for far too long about die government 
misconduct in dieir cases. Tliey must now be told what happened. See Coiiunittee for Public 
CounselServs. v. Attorney Gen., 480 Mass. 700, 702 (2018) ^CPCS v. AG') (“[M]embers of die 
Attorney General’s office ... were duty-bound to investigate and disclose Farak’s wrongdoing.”). 

Finally, die agreed-upon language is similar to, but milder than, language used by die Full 
Court in CPCS v. AG, which held diat die “government misconduct at issue also involved die 
deceptive withliolding of exculpatory evidence by members of die Attorney General’s office” and 
diat diis misconduct was “so intentional and so egregious” diat it warranted harsher sanctions dian 
were imposed in Bridgeman II. See CPCS v. AG, 480 Mass, at 702, 725. 

Conclusion 

Tliose wronged by government misconduct, people who were imprisoned or suffered 
collateral consequences for longer dian diey odierwise would have because die Attorney (ieneral’s 
Office liid exculpatory evidence, need to be told about die AGO’s actions. Tliis case is a direct 
result of die government liiding diings diat defendants had a right to know — and it needs to stop. 
The parties have worked in good faith to develop proposed language responsive to diis concern. 
Petitioners respectfully ask diat die Single Justice revise die notice letter to include diis language. 


‘ See Drug lab cases information (May 18, 2017), at https://www.mass.gov/news/drug-lab-cases- 
infonnation. 

'Id. 
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Respectfully submitted, 


COMMITTEE FOR PUBUC COUNSEL 
SERVICES, 


By its attorneys. 



Rebecca A. Jacobstein, BBO 651048 
Benjamin H. Keelui, BBO 542006 
Committee for Public Counsel Services 
Public Defender Division 
44 Bromfield Street 
Boston, MA 02108 
(617) 910-5726 

ijacobstein@publiccounsel.net 


HAMPDEN COUNTY LAWYERS FOR 
FOR JUSTICE, 

HERSCHELLE REAVES, and 
NICOLE WESTCOTT 

By dieir attorneys, 

Matdiew R. BBO 654489 

Rudi A. Bourquin, BBO 552985 

ACLU Foimdation of Massachusetts, Inc. 

211 (Congress Street 

Boston, MA 02110 

(617) 482-3170 

msegal@aclum.org 





EXHIBIT 1 

Notice Letter Proposed by the Petitioners 
Attorney General’s Office, 
and Special Master on October 24,2018 





DRAFT based on Petitioners proposal of 9/6/1810:58 p.m. 


HEADING 


Dear 


I am a judge on the Supreme Judicial Court, the highest court in Massachusetts. I am writing to 
tell you that the court has dismissed certain conviction(s) or other disposition(s) against you, and 
that the court has also dismissed the underlying charge(s). The dismissed convictions are shown 
on the attached page(s), listed by court, docket number, count, and charge. 

Why is the court dismissing these convictions? 

A chemist named Sonja Farak engaged in serious misconduct inv^J^ipg her work at a state drug 
lab. Your case includes one or more drug convictions affected;;^ M^Farak. The court has now 
dismissed the conviction(s). This dismissal is final and permilent, wKiph means you cannot be 
prosecuted again for any charge that has been dismissed.^,<^e reason that yoy might not have 
heard about Ms. Farak’s role in your case is that, acco^mg to findings by a l^assachusetts Judge, 
two former assistant attorneys general improperly fi^ed to turn over evidence m^Cepuld have 
helped you in court. V j 




What happens next? 

Your criminal record has been updated ffeemove the conviCtlpiijCs). The removal of a conviction 
may provide important benefits to you re^dd;tp employment, hdi^ng, inunigration, and more. 


However, your record has not been sealed, 
record at www.masslegalhelD.org/cori . 








can firidimore infoDhiation about sealing your 

'■K .jC-V ' 


In addition, you mighthave othSr|dharges in the Same case that were not dismissed and that 
remain on your recQ^; may \^^t to speak to %lay^er about whether these convictions can 
also be undone. I-... , ;v#“' 




You might^^iS ia^;j^id moh^^cause dSfthese convictions, such as fines, court fees, 
probatiphifees, or restitution. Yoti hahy want to speak to a lawyer about whether you are entitled 
to money retumedrto you. •' 

If you have apy^guestions abbpithis fetter, including how to get a lawyer to help you, you may 
contact the Cotfiitfttttee for Pu||[c Counsel Services (the state public defender agency) by calling 
its confidential Etfujg Eab Cglf Hotline at 888-999-2881. or by visiting its web site: 
www.publiccounsel.iiet/dfau . You may also find information on the court’s website: 
www.mass.gov/courts/druglab . 


Sincerely, 


Associate Justice, Supreme Judicial Court 









E XH IBIT 2 

Notice Letter Received 
from Court Clerk 
on October 25,2018 


DRAFT based on Petitioners proposal of 9/6/1810:58 p.m. 


HEADING 


Dear 


I am a judge on the Supreme Judicial Court, the highest court in Massachusetts. I am writing to 
tell you that the court has dismissed certain conviction(s) or other disposition(s) against you, and 
that the court has also dismissed the underlying charge(s). The dismissed convictions are shown 
on the attached page(s), listed by court, docket number, coimt, and charge. 


Why is the court dismissing these convictions? 

A chemist named Sonja Farak engaged in serious misconduct inv,(^y|ng her work at a state drug 
lab. Your case includes one or more drug convictions affected/b^Msifliarak. The court has now 
dismissed the conviction(s). This dismissal is final and perma%‘nt, wliloijineans you cannot be 
prosecuted again for any charge that has been dismissed^^fi;^, *. 








What happens next? 

Your criminal record has been updated to remov©'‘fii^|^victio^s). The removal conviction 
may provide important benefits to you related to empld^^ent,;|feUsing, immigratidh, and more. 


■If® 


However, your record has not been seal^j^you can find mofeglifprmation about sealing your 
record at www.massIegaIhelp.org/cori . 


In addition, you might have other charges in tlie si 
remain on your record. You may want to speaI|iIo,§ 
also be undone. 



■ 


mm- 



weie'not dismissed and that 
’\vhether these convictions can 


You might also hay^^^p^oney l|dfause of these |pnyjctions, such as fines, court fees, 
probation fees, or restitutidii;.xYou|nay want to spe^ftb a lawyer about whether you are entitled 
to have any moj^y,returned to.ydtf. " ' 

If you have any questib^^out thiMetter, including how to get a lawyer to help you, you may 
cont^^he Committee fbf^blic Cdqj^eTServices (the state public defender agency) by calling 
its c6nfid^|ial Drug Lab Cai||J^otline at 888-999-2881. or by visiting its website: 
www.Dubliccoimsel.netAilcliif Y^ou may also find information on the court’s website: 
www.maiss. 2 ot^ourts/drugfflb . 


Sincerely, 




F 


Frank M. Gaziano 
Associate Justice 











COMMONWEALTH OF MASSACHUSETTS 


SUFFOLK, ss. 


SUPREME JUDICIAL COURT 
FOR SUFFOLK COUNTY 
NO: SJ-2017-0347 & SJ-2018-M012 


COMMITTEE FOR PUBLIC COUNSEL SERVICES & otliers 


vs. 


ATTORNEY GENERAL & otliers 

CERTinCATE OF SERVICE 

I certily tliat on October 30, 2018,1 served a copy of die foregoing document by mailing 
via die United States Post Office, First Class mail postage paid, and via email, to die parties on die 
attached list 



Matdiew R. S( 




Attorney General Maura Healey 

Attorney Tliomas Caldwell 

Attorney General’s Office 

Criminal Bureau 

One Ashbmton Place 

Boston, MA 02108 
TIiomas.CaIdweD@state.ma.us 

District Attorney David Capeless 

Attorney Joseph Pieropan 

Berksliire District Attorney’s Office 

7 Nordi Street 

P.O. Box 1969 

Pittsfield, MA 01202-1969 
Joseph.A.Pieropan@state.ma.us 

District Attorney Tliomas Quinn 

Attorney Robert Kidd 

Bristol District Attorney’s Office 

888 Purchase Street, 5di Floor 

New Bedford, MA 02740 
Robeit.P.Kidd@state.ma.us 

District Attorney Michael O’Keefe 

Attorney Michael Donovan 

Office of die District Attorney for die Cape and Islands 
3231 Main Street 

P.O. Box 455 

Barnstable, MA 02630 
MDonovan@massmail.state.ma.us 

District Attorney Jonatlian Blodgett 
Attorney Catlierine Semel 

Office of tlie District Attomey/Essex 

Ten Federal Street 

Salem, MA 01970 
Cadierine.Semel@state.ma.us 

District Attorney Anthony GuUuni 

Attorney Kate McMalion 

Office of die District Attomey/Hampden 

Hall of Justice 

50 State Street 

Springfield, MA 01103-0559 
Kate.McMalion@state.ma.us 

District Attorney Marian Ryan 

Attorney Thomas Ralph 

Middlesex District Attorney’s Office 

15 Commonwealdi Avenue 

Woburn, MA 01801 
Tom.Ralph@massmail.state.ma.us 

District Attorney Michael Morrissey 

Attorney Susanne O’Neill 

Office of die District Attomey/Norfolk 

45 Shawmut Avenue 

Canton, MA 02021 

Susanne.O'Neil@state.ma.us 

District Attorney David Sullivan 

Attorney Tliomas Townsend 

Attorney Bediany C. Lynch 

Nordiwestem District Attorney’s Office 
One Gleason Plaza 

Nordiampton, MA 01060 

Tliomas.Townsend@state.ma.us 

Bediany.Lynch@state.ma.us 

District Attorney Timodiy Cruz 

Attorney Gail McKenna 

Office of die District Attomey/Plymoudi 

116 Main Street 

Brockton, MA 02301 

Gail.McKenna@state.ma.us 

District Attorney Daniel Conley 

Attorney Ian Leson 

Suffolk District Attorney’s Office 

1 Bulfinch Place, S"" Floor 

Boston, MA02114 

Ian.Leson@state.ma.us 

District Attorney Joseph F^ly 

Attorney Jane Sullivan 

Worcester District Attorney’s Office 

225 Main Street, Room G-301 

Worcester, MA 01608 

Jane.Sullivan@state.ma.us 


